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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
___________________________________________ 
 
In re: BKY Case No. 02-32136-GJK 

GARY L. STEWART 
DARLA J. STEWART,  

Chapter 7 
Debtor. 

___________________________________________ 
 

FIDELITY & DEPOSIT COMPANY 
OF MARYLAND, 

Adv. Proc. No. 03-________ GJK 
Plaintiff, 

vs. COMPLAINT 
 

 GARY L. STEWART 
 DARLA J. STEWART, 
 

Defendants. 
___________________________________________ 
 

Plaintiff, Fidelity & Deposit Company of Maryland ("Fidelity"), for its Complaint against 

Defendants Gary L. Stewart and Darla J. Stewart (collectively the "Defendants"), states and 

alleges as follows: 

JURISDICTION 

1. This is an action brought by the Plaintiff as a creditor of the Defendants to determine 

whether the claim held by the Plaintiff against the Defendants in the above-captioned 

bankruptcy case is, under the provisions of 11 U.S.C. §523(a)(2)(A) or alternatively 

(a)(2)(B), excepted from the discharge available under 11 U.S.C. §727.  

2. The Defendants are subject to the jurisdiction of this Court in the pending Chapter 7 case 

captioned above. 
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3. This Complaint is filed under Bankruptcy Rule 7001. This action arises under 11 U.S.C. 

§ 523(a)(3). The Court has jurisdiction over all issues arising hereunder pursuant to 28 

U.S.C. § 1334 and § 157. This is a core proceeding under 28 U.S.C. § 157(b)(2)(I).   

4. Venue is proper before this Court pursuant to 28 U.S.C. §1408 and §1409. 

5. The Debtor filed a voluntary Chapter 7 petition on June 6, 2002. 

GENERAL ALLEGATIONS 

6. Fidelity is a Maryland corporation engaged in the insurance business with a statutory 

home office located at 3910 Keswick Road, Baltimore, Maryland 21211 and a principal 

place of business located at 1400 American Lance, Schaumburg, Illinois 60196.   

7. First Federal Bank ("First Federal") is a is a federally-chartered bank headquartered in 

Hutchinson, Minnesota with locations in Central Minnesota including Hastings, 

Minnesota.   

8. Gary L. Stewart and Darla J. Stewart (collectively the "Defendants") are the Debtors in 

this Chapter 7 proceeding, and residents of the state of Minnesota.  Upon information and 

belief, the Defendants are currently residing at 7997 Jocelyn Avenue, Cottage Grove, 

Minnesota 55016. 

9. On or about August 18, 2000, Gary Stewart applied to First Federal for a line of credit in 

the amount of $50,000 by filing out and signing a Loan Application (the "First 

Application").  Attached hereto as Exhibit A is a true and correct copy of the First 

Application, the terms of which are incorporated herein by reference. 

10. In connection with the First Application, Gary Stewart identified the property described 

below as an asset that First Federal could use to secure repayment of the proposed line of 

credit: 
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Lot 25, Block 4, Pinetree Pond 5th Addition 
 

(the "Property").  The Property is located at 7715 Iverson Avenue South, Cottage Grove, 

Minnesota 55016. 

11. In connection with its efforts to ascertain the priority of its mortgage lien against the 

Property, First Federal required Gary Stewart and his wife, Darla Stewart, to identify all 

"Lenders or Other Lienholder" who held an interest in the Property.  In this regard, on or 

about August 21, 2000, the Defendants filled out and signed a Property Owner(s) 

Affidavit (the "First Affidavit").  In the First Affidavit, the Defendants averred that they 

were the owners of the Property and that there was only mortgage, a mortgage evidence 

by a lien of $80,000 from US Bank, against the Property.  The Defendants did not list any 

other entity as having an interest in or lien on the Property.  Attached hereto as Exhibit B 

is a true and correct copy of the First Affidavit, the terms of which are incorporated 

herein by reference. 

12. In reliance on the First Application and the First Affidavit, First Bank extended a line of 

credit to Gary Stewart in the principal amount of $50,000 pursuant to a Home Equity 

Line of Credit Agreement entered into on or about August 21, 2000 (the "Initial Credit 

Agreement").  Attached hereto as Exhibit C is a true and correct copy of the Initial 

Credit Agreement, the terms of which are incorporated herein by reference.   

13. To secure its obligation to repay First Federal for monies advanced by First Federal to 

Gary Stewart pursuant to the Initial Credit Agreement, the Defendants executed a 

Mortgage in favor of First Federal (the "Mortgage").  Attached hereto as Exhibit D is a 

true and correct copy of the Mortgage, the terms of which are incorporated herein by 

reference.  The Mortgage granted First Federal the power of sale with regard to the 
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Property.  The Mortgage was filed with the Washington County Recorder as document 

number 3119171 on September 5, 2000. 

14. On or about August 30, 2000, Gary Stewart applied to First Federal for an increase in the 

First Line of Credit in the amount of $45,000 by filling out and signing a Loan 

Application (the "Second Application").  Attached hereto as Exhibit E is a true and 

correct copy of the Second Application, the terms of which are incorporated herein by 

reference. 

15. In connection with the Second Application, Gary Stewart identified the Property as an 

asset securing repayment of the proposed increase to the Initial Credit Agreement. 

16. In connection with its efforts to ascertain the priority of its mortgage lien against the 

Property, First Federal required Gary Stewart and his wife, Darla Stewart, to identify all 

"Lenders or Other Lienholder" who held an interest in the Property.  In this regard, on or 

about September 1, 2000, the Defendants filled out and signed a Property Owner(s) 

Affidavit (the "Second Affidavit").  In the Second Affidavit, the Defendants again 

averred that they were the owners of the Property and that there was only mortgage, a 

mortgage evidence by a lien of $80,000 from US Bank, against the Property.  The 

Defendants did not list any other entity as having an interest in or lien on the Property.  

Attached hereto as Exhibit F is a true and correct copy of the Second Affidavit, the terms 

of which are incorporated herein by reference. 

17. In reliance on the Second Application and the Second Affidavit, First Bank increased the 

line of credit granted in the Initial Credit Agreement to the Defendants in the principal 

amount of $45,000 for a total line of credit in the principal amount of $95,000 pursuant to 

a Home Equity Line of Credit Amendment entered into on or about September 1, 2000 
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(the "Amended Credit Agreement").  Attached hereto as Exhibit G is a true and correct 

copy of the Amended Credit Agreement, the terms of which are incorporated herein by 

reference. 

18. To secure its obligation to repay First Federal for monies advanced by First Federal to 

Gary Stewart pursuant to the Amended Credit Agreement, the Defendants executed a 

Home Loan Modification Agreement in favor of First Federal (the "Amended 

Mortgage").  A true and correct copy of the Amended Mortgage is attached hereto as 

Exhibit H, the terms of which are incorporated herein by reference.  The Amended 

Mortgage granted First Federal the power of sale with regard to the Property.  The 

Amended Mortgage was filed with the Washington County Recorder as document 

number 3132312 on December 6, 2000. 

19. Pursuant to the terms of the Initial Credit Agreement and the Amended Credit Agreement 

First Federal advance monies to the Defendants.  

20. At the time Defendants filled out and signed the First Affidavit and Second Affidavit the 

Property was subject to two mortgages previously undisclosed by Defendants, one in 

favor of Bank of America, N.A. and another in favor of Firstar Bank, U.S.A. N.A..  

Defendants had failed to disclose the existence of these mortgages to First Federal.   

21. In October 2001, Defendants defaulted under the terms and conditions of the Amended 

Credit Agreement.  In connection with its efforts to foreclose the Amended Mortgage due 

to Defendants defaults there under, First Federal discovered that Defendants had 

misrepresented to First Federal the number of liens they had against the Property.  These 

misrepresentations materially reduced the value of First Federal's security interest thereby 

damaging First Federal's ability to recover its loan.   
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22. As a result of the Defendants failure to disclose other mortgage liens against the Property, 

Fidelity became obligated pursuant to a Processors Liability Policy (the “Policy”) to pay 

First Federal $94,000.00 (the “Payment”).  A true and correct copy of the Policy is 

attached hereto as Exhibit I, the terms of which are incorporated herein by reference. 

23. Fidelity paid First Federal $94,000.00 pursuant to the Policy. 

24. By virtue of Fidelity's payment to First Federal and pursuant to the Policy and the 

common law of subrogation, Fidelity became subrogated to the rights of First Federal, 

including rights of action for both fraud and nondischargeability of the resulting debt. 

COUNT I 
(11 U.S.C. § 523(a)(2)(A): False Pretenses,  
False Representation, and Actual Fraud) 

 
25. Fidelity incorporates by reference all other allegations and claims for relief asserted in the 

Complaint.  

26. Section 523(a)(2)(A) of the Bankruptcy Code provides that a debtor may not be 

discharged from any debt "for money . . . or an extension, renewal, or refinancing of 

credit, to the extent obtained by . . . false pretenses, a false representation, or actual fraud, 

other than a statement respecting the debtor's or an insider's financial condition." 

27. The Defendants made material misrepresentations and omissions of material fact to First 

Federal as to the number and extent of the liens on the Property and, therefore, caused 

First Federal to make advances to Gary Stewart in excess of the amounts it otherwise 

would have advanced. 

28. First Federal justifiably relied upon these misrepresentations and omissions of material 

fact concerning the Property. 
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29. First Federal was deceived by these misrepresentations and omissions of material fact 

concerning the Property. 

30. First Federal was damaged in an amount to be determined at trial because of these 

misrepresentations and omissions of material fact concerning the Property.  First 

Federal's claims against Defendants under 11 U.S.C.  523 are now held by Fidelity, as 

subrogee.   

31. By reason of the foregoing, Defendants are liable to Fidelity in the amount of $96,789.23 

which is the amount of unpaid principal and interest as of February 2, 2002, plus other 

amounts allowable under the Amended Credit Agreement and the Amended Mortgage 

(the "Debt").  The Debt constitutes a nondischargeable debt under 11 U.S.C. 

§ 523(a)(2)(A). 

COUNT II 
(11 U.S.C. § 523(a)(2)(B): False Statements in Writing) 

 
32. Fidelity incorporates by reference all other allegations and claims for relief asserted in the 

Complaint. 

33. Section 523(a)(2)(B) of the Bankruptcy Code provides that a debtor may not be 

discharged from any debt "for money . . . or an extension, renewal or refinancing of 

credit, to the extent obtained by . . . use of a statement in writing (i) that is materially 

false; (ii) respecting the debtor's or an insider's financial condition; (iii) on which the 

creditor to whom the debtor is liable for such money . . . or credit reasonably relied; and 

(iv) that the debtor caused to be made or published with intent to deceive."   

34. The Defendants made material misrepresentations and omissions of material fact to First 

Federal as to the number and extent of the liens on the Property and, therefore, caused 
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First Federal to make advances to Gary Stewart in excess of the amounts it otherwise 

would have advanced. 

35. These material misrepresentations and omissions of material fact concerning the Property 

were made in writing. 

36. Darla Stewart is an insider as defined in the Bankruptcy Code. 

37. These material misrepresentations and omissions of material fact concerning the Property 

were made concerning the Defendants' financial condition. 

38. First Federal justifiably relied upon these misrepresentations and omissions of material 

fact concerning the Property. 

39. First Federal was deceived by these misrepresentations and omissions of material fact 

concerning the Property. 

40. Debtors made these material misrepresentations and omissions of material fact 

concerning the Property with intent to deceive.   

41. First Federal was damaged in an amount to be determined at trial because of these 

misrepresentations and omissions of material fact concerning the Property.  First 

Federal's claims against Defendants under 11 U.S.C.  523 are now held by Fidelity, as 

subrogee.   

42. By reason of the foregoing, Defendants are liable to Fidelity in the amount of the Debt.  

The Debt constitutes a nondischargeable debt under 11 U.S.C. § 523(a)(2)(B). 

WHEREFORE, Plaintiff respectfully requests that this Court: 

1. Determine and adjudge that the claims of Plaintiff are excepted pursuant to the provisions 

of 11 U.S.C. § 523(a)(2)(A) or alternatively (a)(2)(B) from any discharge which the 

Debtor may receive. 
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2. Grant judgment to Plaintiff for the reasonable and necessary costs and expenses incurred 

by Plaintiff because of this proceeding, including, without limitation, its attorney’s fees, 

costs and expenses. 

3. Enter judgment against the Defendants in an amount to be determined at trial plus 

additional interest, late fees and any other amounts adjudged due Plaintiff. 

4. Grant such other and further relief, as this Court may deem just and equitable. 

 
DATED: April 22, 2003   FABYANSKE, WESTRA & HART, P.A. 
 
 
 
     By: /s/ Michael A. Rosow 

Paul L. Ratelle (#273855) 
Michael A. Rosow (#317998)  
920 Second Avenue South 
Suite 1100 
Minneapolis, MN 55402 
(612) 338-0115 
ATTORNEYS FOR PLAINTIFF 
 

 




















































